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REMARKS ON THE LAW OF PRAC-| lent Law Dictionary, has given a definition 


TICE: 


somewhat more extended. He defines it 


With Illustrations drawn from the Law of to be ‘ the form, manner and order of con- 
Constructive Appearance, as regulated by | ducting and carrying on suits or prosecu- 
statute in the State of New York. By |tions in the courts, through their various 
the author of “ An Introduction to Legal | stages, according to the principles of law, 


Science.” 
ARTICLE I. 

Ir the clerk of a law office or a recently 
admitted attorney ever experience anxiety, 
perplexity and vexation of spirit, it is when 
he first attempts to grope through the laby- 
rinth of practice. He resorts to the books, 
those silent advisers which never reproach 
one for one’s ignorance, but alas! these 
often fail him. They tell him such and 
such things must be done, but the modus 
operandi of their accomplishment is what 
the tyro would little dream of, and he never 
feels entirely safe without putting sundry 
questions to an experienced practitioner. 

As books of practice have usually been 
compiled and digested, who would read 
them except from necessity? They are 
not wrought into well-arranged, phyloso- 
phical and systematic treatises, over which 
an elegant, profound, and finished legal 
mind can ponder with satisfaction. The 
reader finds his reasoning powers unoccu- 
pied, and his memory burdened without re- 
lief from the beauty of system, appearance 
of utility, or the sanction of reason. This 
need not be so. The science of law 
abounds in precise definitions, and some 
reason of justice, policy, symetry, stabil- 
ity or convenience, always exists for every 
step taken inthe progress of a suit. How 
far these reasons rest upon solid founda- 
tions, are other and far different questions, 
and furnish ample field for discussion. 

Our books of practice mos‘ in use, do 
not even contain a definition of their sub- 
ject. We may therefore be excused if we 
attempt to supply the deficiency. 

Practice, regarded as a branch of law- 
learning, is the formula or ceremonial of 





and the rules laid down by the respective 
courts.” This definition was complete at 
“ stages,” the remaining clauses having 


i reference to the law from which it is de- 


rived. 

The objects of the several steps taken, 
and formula used in conducting practice, 
are principally three. 

1. To secure equal justice to the par- 
ties, so that no unfair advantage may be 
gained by one party over the other, from 
the manner of conducting the legal con- 
troversy : 

2. To enable the court to despatch the 
business coming before it, with order, facil- 
ity and promptitude: 

3. To place upon record a full and un- 
deniable history of the whole proceeding. 

These important results have not been 
been gained all at once by any sagacious 
individual ; but, like every other branch of 
law, have grown up from time to time, from 
usages and rules of courts, and legislative 
enactments. The details are very differ- 
ent in different countries, and in different 











conducting suits or prosecutions in courts 
of justice. Judge Bouvier, in his excel-| 
19 


states in our own country. This diversity 
in practice conclusively shows that there 
are many ways of doing legal as well as 
other business ; but it does not so clearly 
point to that which, in itself considered, 
would be best. Some regard expensive 
and protracted litigation as a salutary 
check to the too combative spirit of the 
litigants. Others think that justice should 
come to every man’s door, and flow as 
freely and cheaply as Croton water. It is 
undoubtedly true that the legal profession 
as such, whether from interest or disposi- 
tion it matters not, is like the professions 
and trades generally, highly conservative. 
[ts members cling to the antequated, in- 
convenient, contracted, and often patched 
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edifice erected by their ancestors, and 
really think, with Lord Coke, it is “the 
perfection of reason.” We say nothing 
of the cheap, direct and simple course of 
practice adopted by the New England 
States. Their puritan ancestors were re- 
formers. But in New York, and in many 
of the other states, the English Practice 
was adopted as nearly as circumstances 
would permit. 

What has been the effect of this upon 
the learning of the profession? A student 
in one of the New England States is usually 
required to pay a high fee for tuition, and 
devotes his time to the study of the law as 
a comprehensive science, and seldom reads 
a book of practice, knowing that this is 
so simple that it can be learned after he is 
called to the Bar, and as occasion requires. 
He may become well qualified if he choose, 
to practice as a counsellor, when first ad- 
mitted ; but in New York a student is also 
a clerk, and frequently receives a moderate 
salary as such. The range of an exam- 
ination for admission as an attorney, deter- 
mines the course and extent of study pur- 
sued by a large majority of the students. 
This being limited almost entirely to Prac- 
tice, a knowledge of this is sufficient to 
secure a creditable examination. A friend 
of the writer, a counsellor from one ofthe 
New England States, remarked that he 
had been much in law offices in New York, 
and had never had the luck to catch a law 
student engaged in the study of a treatise 
on law, or in the investigation of a law 
question.* If practice be so much the ob- 
ject of study, it should at least be made as 
attractive as possible. It should be made 
clear, plain and systematic, supported by 
reasons, and enlivened by critical and his- 
torical ornament. But the historical part 
should never be presented to the mind of 
the student until he has learned the present 
practice. ‘This is to be carefully treasured 
up for use, and is best grappled before the 
learner become fatigued with the history 
of a series of changes. 

We remarked that one of the objects of 
practice was to leave upon record a history 
of the proceedings. Judgments in the 
courts whence obtained, are, it is unneces- 
sary to remark, the highest evidence of a 





* There are a few Law Offices which are hono- 
rable exceptions to this remark. 





debt ; and when once obtained, are often 
sent to other states or countries in pursuit 
of the debtor, to be again sued. They are 
therefore subject to, examination to see 
that they furnish evidence of being recoy- 
ered upon great principles of justice.— 
There are, therefore, certain great princi- 
ples of international law, if 1 may be al- 
lowed the expression, in relation to judg- 
ment records. ‘They should at least fur- 
nish information of the court, the term 
through which the proceedings were car- 
ried and when closed, the names of the 
parties, the process, the appearance of 
the defendant, the cause of action, and 
judgment rendered, signed by the proper 
officers. Judgments being required to con- 
tain these particulars at least, and as much 
more as belongs to the history of the suit, 
have not been subjected to change with 
every change of practice, but remain sub- 
stantially the same as they were many 
centuries since. If Lord Coke could now 
drop down from the world of spirits, and 
examine a record in the Supreme Court of 
New York, he would find himself quite at 
home ; but he would be sadly puzzled to 
practice in our courts. 

The truth is, that legislative enactments 
and rulés of court have left the record al- 
most untouched. But they have allowed 
this record to be satisfied by a series of con- 
structive acts. ‘This has given rise to a 
great deal of the perplexity and intricacy 
of practice. 

Appearance, for instance, when plead- 
ings were ore tenus, was an actual pre- 
sence of the defendant in court. The re- 
cord still states the fact. No proceedings 
on the merits of the case can be had until 
the defendant is in court to answer for him- 
self; and appearance is defined to be the 
first act of the defendant in court. It is 
an act of obedience to the process of the 
court. If, when in court, the defendant 
will not answer, the court will presume he 
has nothing to object, and a judgment for 
default in not answering may be rendered. 

We will notice the several ways in 
which constructive appearance may be 
made in the Supreme Court of New York; 
and the same is substantially the case in 
the other courts of inferior jurisdiction. 
Perhaps legislative enactment has gone as 
far to legalize constructive appearance as 
it has in any other branch of what may 
be termed legal fiction. As these con- 
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structive appearances differ according to 
the different methods in which suits are 
commenced, we shall in our next article 
notice these methods separately. 





HISTORY AND PRACTICE OF 
INJUNCTIONS. 


ARTICLE III. 


Let us now consider the common in- 
stance of injunction granted against the 
trial of an action, until after discovery has 
been obtained in a Court of Equity. ‘There 
the question is, whether the discovery 
sought is necessary for the fair trial of 
the action? A Court of Law~does not 
compel one suitor to inform the other what 
he personally knows concerning the mat- 
ter at issue. But it is a doctrine of a 
Court of Equity, that where two parties 
are in litigation, each shall have the pow- 
er of examining the other as to all the in- 
formation which he possesses of his ad- 
versary’s title. Where the proceedings 
take place altogether in equity, the object 
is attained on either side by bill and cross 
bill. Where they commence at law, 
either party may at once file his bill for 
discovery, and have legal proceedings 
stayed until the answer has come in. 
Thus while there are legal rights to be 
satisfied at law, there is also an equitable 
right, namely, the right of each suitor to 
the discovery of so much evidence in sup- 
port of his own title as is known to his 
adveraary. ‘To all these different rights 
effect is to be given. As the value of the 
equitable right will be entirely lost, if the 
discovery is not given before the trial 
takes place, the trial is stdyed; or, in 
other words, the satisfaction of the legal 
right is suspended in the mean time. 
Still it is suspended only for so long a 
time as may be required for the attainment 
of the equitable right ; for as soon as ever 
the discovery has been given, the trial 
proceeds without further interruption. 

In some cases an injunction is prayed 
against an action until after some relief 
has been afforded in equity ; for example, 
an account. Rawson vy. Samuel, affords a 
good instance for the examination of equi- 
table doctrines upon a case of this kind. 
There the plaintiffs at law brought their 





action against the plaintiffs in equity for| 


breach of their contract to accept certain 
bills: whereupon the plaintiffs in equity 
filed their bill for a discovery and an ac- 
count of their general transactions between 
the parties. Lord Cottenham stayed the 
action till the discovery had been given. 
Afterwards it was asked that the actions 
should be further stayed till after the ac- 
count had been given. His lordship then 
entered fully into the circumstances of the 
case, and examined the several points to 
be tried in the action, that he might see 
whether the relief ought of necessity to 
precede the trial :— 

“The application* now is, that the trial 
of the action may be postponed uniil the 
account itself shall have been taken; and 
for the purpose of showing that there is 
some equity to suspend the trial, two of 
the pleas, and two only, have been refer- 
red to. ‘The first is that which alleges 
that the plaintiffs were not bound to ac- 
cept bills, when the balance was against 
them, and that there was such balance 
still due. Now upon that plea the issue 
denies that it was part of the contract 
that the liability to accept should be limi- 
ted to the cases in which the balance was 
in favor of the plaintiffs. It is quite clear 
that the account has nothing to do with 
that. The next plea is that in which it 
is pleaded that the defendant charged 
higher prices for the goods than he ought 
to have charged under the agreement, and 
that by so doing he obtained from the 
plaintiffs acceptances for a larger sum 
than by the contract he was entitled to ask 
for. If that be proved, and be an answer 
to the action, it must be so independently 
of the result of the account, which cannot 
possibly be material to the trial of that 
issue. Then why is this Court to inter- 
fere with the trial of the action? This 
Court has no jurisdiction over the subject 
matter of the action: it cannot try the 
damage sustained by the breach of the 
contract: that must at some time, in some 
shape or other, become the subject of in- 
vestigation at law; and, the answer being 
sufficient the parties have now got all the 
discovery they can get from their oppo- 
nents: the discovery is now complete. 
Not only therefore do I not see any rea- 
son for interfering with the trial, but I do 





* Rawson v. Samuel, 1 Cr. & Ph. 169. 
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not see what right the Court has to inter- 
fere with it, or what jurisdiction it has to 
prevent a party, who claims a right to 
damages for a breach of contract, from 
proceeding to establish that claim in the 
only way in which it can be established, 
namely, by an investigation before a jury.” 

It will be observed, that this was a case 
in which all the defences which could be 
raised by the plaintiff in equity, were de- 
fences which would be determined in a 
trial at law. There are, however, other 
cases in which a part of the defence be- 
longs to a legal and a part to an equitable 
tribunal: for instance in Barnard v. Wal- 
lis. ‘The action at law was an action of 
trespass. The defence was three-fold; 
first, license from a third party : secondly, 
license from the plaintiff at law: thirdly, 
acquiescence. The two first defences 
were purely legal. The third was a ques- 
tion for a Court of Equity. Lord Cotten- 
ham thus states the practice of the Court 
applicable to this class of cases :* 

‘“‘T apprehend, however, that it is the 
course of the Court, where the question 
depends partly on a legal title, and partly 
on an equity, which will arise only in the 
event of that title being decided in one 
way, either to require that the party ap- 
plying to the Court for its interposition 
should admit the legal right of the other 
party as in the case of giving judgment in 
ejectment, which is the common instance, 
or if circumstances are not such as to en- 
able him to do that, then to allow the ac- 
tion to go on, in order that the legal rights 
of the parties may be first ascertained, 
and that he may then come to this Court 
to apply those legal rights. This I appre- 
hend to be the regular course of proceed- 
ing, and it is a very wholesome practice. 
It occasions no loss of time, and it has 
moreover this good effect in a case like 
the present, where the plaintiff in equity 
is in possession of the easment in dispute, 
that, if the parties come back to this 
Court after the trial at law, I shall then 
know what amount of damages has been 
assessed, and shall have an opportunity of 
securing in Court that which at law shall 
have been decided to be a full compensa- 
tion for the easment; whereas at present 
I have no means of fixing upon any sum 
to be paid into Court.” 





* Barnard v. Wallis, 1 Cr. and Ph. 90 


Thus, Lord Cottenham allowed the par- 
ties to settle the question between them, 
so far as they were fit for a legal tribunal, 
and reserved to himself the decision of 
the equitable question at some future time, 
in case it should ever become necessary. 
It was quite possible that the defence, 
founded upon asquiescence, might termi- 
nate the action as decisively as the de- 
fence founded upon licence. But the doc- 
trine of acquiescence was not to be intro- 
duced, unless the defence by licence had 
proved to be unsuccessful. The entire 
proceeding was, if possible, to be confined 
to law; the party claiming the equity was 
not to turn it to account until after he had 
ascertained that his position in a court of 
law was altogether untenable. We may, 
however, mention another case in which 
acquiescence has produced a far greater 
effect ; a case, on which we shall speak 
at some length, as, with the exception of 
two old cases, it is a case of the first im- 
pression, and holds out to all persons a 
very important warning not to sleep upon 
their rights. 

It has been frequently decided,* that a 
party having an equity loses that equity 
as against another person, by permitting 
him to go on dealing with property in ig- 
norance of such equity ; that is, if A is 
erecting works which are calculated to be 
a nuisance to B, and B watches him in 
the progress of the work, and never as- 
serts an equity which of right belongs to 
him to prevent the completion of the 
work, he will not be allowed to assert it 
after he has permitted A, without giving 
him any notice or warning, to incur vast 
expense. 

The case of Williams v. Jersey advan- 
ces one step further. There the laches 
of B not merely destroy any equity which 
he might have originally possessed, but 
actually confer upon A an equity which 
he would not otherwise have possessed. 
The Duke of Beaufort had obtained a 
piece of land from Lord Jersey, by ma- 
king an exchange. Some question was 
raised, whether, at the time at which the 
exchange was made, distinct notice was 
not given to Lord Jersey that the object 
of the duke in making the exchange was 
to erect copper works upon the land which 








* Williams v, Jersey, 1 Cr. & Ph. 96. 
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he thus acquired. But the judgment was 
given without reference to this point. ‘The 
question decided was upon Lord Jersey’s 
omission to give notice of his equity. 
He had brought his action against Mr. 
Williams, the lessee of the duke, after the 
works had been erected at vast cost and 
inconvenience, with his full knowledge 
and without any interposition on his part 
to put a stop to them. Lord Cottenham, 
referring to the effect of laches which he 
had previously mentioned, explained the 
point then to be decided, in the following 
terms :* 

“Certainly it is a difficult question 
whether such an omission could give the 
adverse party an equity to prevent the 
party concealing his right, or apparently 
acquiescing in the nuisance, from asserting 
his title at law to compensation for the 
nuisance when effected. 

Two cases, and only two, were men- 
tioned as precedents on which the Lord 
Chancellor might issue the injunction. 
The report of them may be fully stated, as 
it lies within a very small compass :|—A 
diverted a water course, which put B to 
great expense in laying of sooths, &c., 
and the diversion being a nuisance to B, 
he brought his action; but an injunction 
was decreed upon a bill exhibited for that 
purpose, it being proved that B did see 
the work when it was carrying on, and 
connived at it, without showing the least 
disagreement, but rather the contrary. 
Short v. Taylor, in Lord Somer’s time, 
was cited, which was,—Short built a fine 
house ; Taylor began to build another, 
but laid part of his foundation upon Short’s 
land. Short seeing this, did not forbid 
him, but on the contrary very much en- 
couraged it; and when the house was 
built, he brought an action ; and Lord So- 
mers granted an injunction, and said it 
was but just and reasonable ; for being a 
nuisance, every continuance is a fresh 
nuisance, and so he would be perpetually 
liable to actions, which would be hard 
when he was encouraged by the party 
himself.” Lord Cottenham considered 
these cases as distinct authorities upon 
the case before him. “I think,” he said, 
it is impossible after those two cases to 





* Williams v. Jersey, 1 Cr. & Ph, 97. 
t 2 Eq. Cas. Ab. 522. 


| say that a party may not so encourage that 
which he afterwards complains of as a 
nuisance, as not only to preclude him from 
complaining of it in this Court, but to give 
the adverse party a right to the interposi- 
tion of this Court in the event of his com- 
plaining of the nuisance at law.” The 
case came on upon demurrer, which he 
overruled upon these considerations. 





THE LAW OF JOINT STOCK COM- 
PANIES. 


MAKING CALLS. 


We have given the whole of the cases 
which present new points connected with 
the law of Joint Stock Companies, a sub- 
ject of very considerable importance. We 
now direct the attention of our readers to 
the following case: 

A bill for forming a dock company passed 
the House of Commons before three-fourths 
of the capital had been subscribed. As 
the orders of the House of Lords required 
the proportion of capital to be subscribed 
before the bill could be brought into that 
House, certain of the subscribers to the 
undertaking subscribed for additional 
shares in order to make up the deficiency. 
Those persons afterwards signed a me- 
morandum declaring that the additional 
shares were to be held in trust for the 
company. The bill was then brought into 
the House of Lords, and passed. One of 
the sections provided that on the trial of 
an action to be brought by the company 
against a shareholder for money due on a 
call, it was only necessary to prove that 
such call was made, and that twenty-one 
days’ notice of it was given, without prov- 
ing the appointment of the directors who 
made the call ; and that the company should 
therefore be entitled to recover, unless it 
should appear that the call exceeded 5/. 
per share, or that the required notice had 
not been given. At the first meeting of 
the company, directors were chosen; at 
another meeting it was resolved that the 
trust declared by the memorandum of the 
additional shares should be annulled, and 
that those shares should be transferred to 
the secretary for the use of the company, 
but the members present at those meetings 
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did not hold the number of shares required 
to constitute a valid meeting, exclusive of 
the additional shares. Afterwards the di- 
rectors having made a call, the company 
brought an action against one of the origi- 
nal subscribers for the amount of it, where- 
upon he filed a bill to restrain the action, 
alleging that the additional subscription 
was fraudulently made, and consequently 
the meetings were not duly constituted, 
and the appointment of the directors who 
had made the call, and the other proceed- 
ings of those meetings, were invalid, but 
that by the special provisions of the act, 
he was prevented from giving evidence at 
the trial of the action to show that the 
appointment of the directors was not duly 
made. A demurrer to the bill for want of 
equity was allowed. ‘“ The question is,” 
said Sir LZ. Shadwell, V.C., ‘* whether the 
House of Lords had not good reason at 
the time to be satisfied with what has been 
done ; and ! must say that nothing appears 
on the face of the bill which tends to show 
that that subscription which these gentle- 
men made is to be considered as a fraud 
and anullity. The conclusion to which 
the court ought to come upon this part of 
the case, would rather be this, viz., that 
the subscription was good, and that the 
means taken to escape from the effect of 
it were void. If, (which I do not admit,) 
the true effect of the memorandum was to 
enable the parties who had subscribed, to 
escape from their subscriptions, I think 
this court, as well as every other court, 
would say, that the first act was good, and 
the second void, and that therefore those 
parties remained bound to make good their 
subscriptions. Then, if ruar be so, the 
meetings which took place were not ille- 
gal or pretended meetings, but were pro- 
perly constituted according to the requisi- 
tions of the act, as at each of those meet- 
ings there were present ten persons, or 
more, holding collectively 1000 shares at 
the least, notwithstanding any reservation 
in their own minds that they would, if they 
could, get rid of the obligations imposed 
on them by their subscriptions. Then that 
being the case, the whole bill fails, because 
it is nothing to say that it became apparent 
that the undertaking had utterly failed and 
become a bubble. There is no one fact 
alleged to show that it has become impos- 
sible to carry the act of parliament into ef- 





fect, any further than as it may be said 


there is a difficulty in raising the money 
required for that purpose. But I do not 
see any difficulty represented as to raising 
the money, except the difficulty which the 
plaintiff has himself created, because he 
is sued at law, and does not choose to pay, 
and then files a bill to evade the payment: 
that is, to a certain extent to create a dif. 
ficulty."—Mangles v. Grand Collier Dock 
Company, 10 Sim. 519. 


SUPREME COURT, 


Before the Hon. Witt1am Kent, Judge of 
the First Circuit. 


SPECIAL TERM—June, 1843. 


ALEXANDER v. LoucHmow. 








PRACTICE. 


A Defendant cannot be held to bail in an action of 
Slander. 


Tue suit in this case was for slander, 
and was commenced by bailable capias. 
Application having been made to Judge 
Lynch, an order was granted by him to 
hold the defendant to bail in the sum of 
$750, who was thereupon arrested. 

Motion was now made to discharge the 
defendant on filing common bail. The af- 
fidavit of the defendant did not deny the 
slanderous words charged to have been 
spoken, nor show any fact as special 
ground of discharge other than what must 
arise in ordinary cases. 

The only point raised by the defendant's 
counsel was, whether the practice of the 
Supreme Court to hold to bail in actions 
of slander was or not abolished ? 

Several points were raised by the coun- 
sel for the plaintiff as to the regularity of 
the motion, but they were decided against 
him, leaving the naked question of the 
bailable or non-bailable character of the 
action of slander for the opinion of the 
court. 

The case was fully and ably argued. 

Gould, for the defendant. 

Silas Jones, for the plaintiff. 

Kent J.—I am of opinion that the de- 
fendant ought to be discharged from cus- 
tody on filing common bail, without costs 
to either party. This practice in the Su- 
preme Court was established early, and 
has been confirmed in several cases.— 
2 Caines, 47: 2 John, 293 ; and 20 John- 
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son, 337; nor do I perceive that the Re- 
vised Statutes in their provisions respect- 
ing Judges’ orders, have altered this prac- 
tice —(2 R. S., 348.) 


—E_—_— EEE 


IN CHANCERY. 


Before the Hon. Revsen H. Watwortu, 
Chancellor of the State of New York. 


Burr v. Burr—March 7, 1843. 


APPEAL BOND-~STAY OF PROCEEDINGS ON APPEAL. 








A bill was filed by complainant against her husband 
for a limited divorce. She obtained a decree of 
separation and for alimony from the time of the 
commencement of the suit and for the arrears, 
up to the 12th October, 1842, at the rate of 
$10,000 per annum, together with the costs of 
suit, to be paid immediately and at the same rate 
during the natural life of the complainant, and 
the allowance for alimony was directed to be se- 
cured to the complainant for her separate use. 
The arrears of alimony and the costs of the suit 
not being paid, the complainant’s solicitor en- 
rolled the decree and sued out execution for the 
amount due, and the sheriff thereupon levied 
upon the defendant’s property. After the levy, 
and prior to a sale, the defendant appealed to 
the Court of Errors, and he executed an appeal 
bond to his wife, with two sureties approved of 
by an Injunction Master to pay the costs of the 
appeal, and also a bond to her with sufficient se- 
curities to prosecute his appeal and to pay such 
amount as might be decreed, if the decree should 
be affirmed. On application by the defendant 
to stay proceedings against him, pending the ap- 
peal to the Court of Errors: It was held that 
the appeal bond should have heen given to the 
next friend of the complainant, or to the register 
of the court as her trustee ; leave was however 
granted to amend by filing a new bond to perfect 
appeal, or to deposit the amount with the regis- 
ter, nunc pro tunc. 

Held, also, that the bond given to secure the 
amount of alimony agreed to be paid as well as 
the arrears then due was insufficient, but that 
execution might be stayed upon giving a fresh 
bond to the register, or next friend of the com- 
plainant, with sufficient sureties—the stay of ex- 
ecution to be upon condition that the ad interim 
alimony be paid as directed by the former order 
of the court, and to be deducted from the amount 
of the permanent alimony decreed to be paid, if 
the decree was affirmed ; and the complainsnt’s 
solicitor was to be at liberty tu proceed to en- 
force the giving the security for future alimony 
under the other branch of the decree, unless the 
defendant should stay proceedings pending ap- 
peal, by giving the security and filing it with the 
register, to abide the final decision of the appel- 
late court. 


Tuts was an application on the part of 
the defendant to stay the proceedings upon 





a decree against him, pending an appeal 
to the Court for the Correction of Errors. 
The bill was filed by the wife against her 
husband for a limited divorce, or separa- 
tion from bed and board. She obtained a 
decree of separation, and for alimony from 
the time of the commencement of the suit ; 
the arrears up to the 12th of October, 
1842, at the rate of $10,000 per annum, 
together with the costs of suit to be paid 
immediately, and at the same rate during 
the natural life of the complainant, to be 
paid quarterly. ‘The decree also directed 
that the allowance for alimony should be 
secured to her for her separate use through 
the medium of a trustee; with liberty for 
her to dispose of the same:as she pleased 
at her death by an instrument in the nature 
of a will, and notwithstanding her cover- 
ture. ‘The arrears of alimony and the 
costs of suit not being paid, the complain- 
ant’s solicitor caused the decree to be en- 
rolled, and took out execution for the 
amount then due, as authorized by the 
terms of the decree ; which execution was 
levied by the sheriff upon the property of 
the defendant. After such levy and before 
the sheriff had proceeded to sell, the de- 
fendant appealed to the Court for the Cor- 
rection of Errors. He executed an ap- 
peal bond to his wife, with two sureties 
approved by an injunction master, in the 
penalty of $250, conditioned to pay the 
costs and damages which might be award- 
ed against him upon the appeal; which 
bond was filed with the register. He also 
executed another bond to his wife, with 
two sufficient sureties, in the sum of 
$60,000, conditioned to prosecute his ap- 
peal and to pay the amount decreed to be 
paid if the decree should be affirmed, and 
te abide and obey the order of the Court 
for the Correction of Errors, to be made 
upon the subject of such appeal. This 
Bond was also approved by the injunction 
master and filed with the register. 

W. Hay and D. Wright, for the appel- 
lant. 

S. Stevens and C. Stevens, for the re- 
spondent. 

Tue CHANcELLoR.—Although the sta- 
tute requires a bond to the adverse party 
upon the appeal, the bond must be given in 
such form as to be valid, and if a husband 
cannot give any bond to his wife which can 
be legally enforced in her name, the appeal 
bond must be given to her next friend, or 








a enneeentintinaaes 














152 


THE NEW-YORK LEGAL OBSERVER. 





Burr v 


. Burr. 





to the register of the court, or to some) 


other trustee for her use and benefit. By 


the common law the husband and wife are | 


considered one person ; and a bond given 
by the husband to the wife would be inva- 
lid, as he cannot covenant with her. (Cov- 
entry’s Coke, 112.) If aman gives a bond 
to a feme sole, and afterwards marries her, 
the bond is discharged. So if she marries 
one of the obligors in the bond. (Com. 
Dig. Baron and Feme, D. 1.) The wife 
is undoubtedly the adverse party in this 
case, and if it was an appeal from a decree 
granting an absolute divorce, an appeal 
bond given to the complainant in her own 


name would be valid. For if the decree | 


should not be reversed upon the appeal, 
she would be considered as a feme sole 
from the date of the original decree; and 
if it was reversed the condition of the 
bond would have been complied with. But 
in the case under consideration, I think 
the bond should have been given to the 
next friend of the complainant, or to the 
register of the court as her trustee ; which 
would have been a sufficient compliance 
with the statute requiring a bond to be 
given by the adverse party. ‘The appel- 
lant, however, may amend by filing a new 
bond in the penalty of $250, to perfect 
his appeal, or by depositing the amount in 
money with the register, nunc pro tunc. 


If the amount of alimony decreed to be | 


paid hereafter, as well as that which is 
now due and payable, is necessary to be 
secured, to make the appeal a stay of the 
execution for the amount now due under 
the provisions of the 28th: section of the 
statute relative to appéals, (2 R. S. 606,) 
the bond in this case is wholly insufficient. 
For the amount now due and that which 
will probably become due during the resi- 
due of the respondent’s life according to 
the usual tables of mortality would be at 
least equal to the penalty of the bond. I 
am inclined to think, however, that in such 
a case as this the execution for the amount 
which is now due should be stayed by giv- 
ing security by a bord in double that amount 
—but that will not stay the execution 
of process of sequestration, to compel the 
giving of security to the trustee of the re- 
spondent, for the payment of the future 
alimony ; unless such security is given in 


conformity with the decree, and deposited | 


with the register to abide the final decree 
of the Court for the Correction of Errors ; 


as required by the 84th section of the sta. 
tute. ‘The decree in this case directs the 
payment of money ; and also requires the 
execution of certain securities in trust to 
secure future payments. In such a case, 
in order to stay the proceedings upon both 
branches of the decree, the provisions of 
both sections must be complied with ; and 
if only one of them, which is applicable 
to one part of the decree, is complied 
with, it will not stay the proceeding under 
the other part of the decree appealed 
from. ‘ 

Although the execution of a bond under 
the provisions of the 82d section of the 
statute relative to appeals, does not of it- 
self stay the sheriff from proceeding upon 
/an execution which had been previously 
‘issued, the court in its discretion may di- 
‘rect the execution to be stayed upon the 
‘giving Of such security. There must, 
‘therefore, be an order to stay all further 
'proceedings upon the execution in the 
hands of the sheriff, upon the execution 
of a new bond to the register or to the 
next friend, in trust for the complainant in 
the penalty of at least fifty thousand dol- 
lars, with two sufficient sureties to be ap- 
proved by the proper officer and filed with 
‘the register, within ten days. ‘This stay 
of the execution is, however, upon the con- 
dition that the ad interim alimony is paid 
from time to time as directed by the for- 
| mer order of the court ; and to be deduct- 
‘ed from the amount of permament alimo- 
‘ny decreed to be paid, if the decree of this 
court is affirmed upon the.appeal. — 

But the complainant’s solicitor is to be 
at liberty to proceed to enforce the giving 
of the security for future alimony under 
the other branch of the decree unless the 
defendant shall think proper to stay such 
proceedings pending the appeal by giving 
the security and filing it with the register, 
to abide the final decision of the appellate 
court. 











Superior Court.—ABOLITION OF THE 
307TH Ru.e.—On the first day of the last 
May term of the Superior Court, the 30th 
Rule was abolished. ‘The rule was “the 
party who has obtained a default, may at 
any time after four days shall have elapsed, 
enter a rule for the proper judgment,” so 
that judgment may now be entered imme- 
diately after entering the default in this 


| 
| court. 
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Before the Hon. Lewis H. Sanprorp, As- | New York, bounded by the Hudson river, 


sistant Vice-Chancellor of the First | which was owned by Mrs. Williamson, 


Circuit. 


Cummine and Pottock vy. WILLIAMSON 
and others.—April 15, 29, 1843. 


CONSTRUCTION OF POWERS. 


I. Where the owners of water lots executed a 
power authorizing their attorney to fill up and 
reclaim the same, and to raise money by mort- 
gage of the premises that might be necessary to 
accomplish that object, or for the improvement 
of the estate; and the attorney in 1836 cun- 
tracted for the filling of a part of the lots, the 
work to be paid for in cash from time to time as 
it progressed, and in 1840 after the work was 
done, the attorney being unable to raise money 
by mortgage of the premises to pay the balance 
due to the contractors, mortgaged a part of the 


Mrs. Cochrane and Bayard Clarke, as de- 
visees of Mary Clarke, deceased. Pre- 
vious to her marriage, Mrs. Cochran, with 
the assent uf her intended husband, vested 
her interest in a great portion of the tract, 
in the defendant Williamson in trust for 
her separate use. It was conceded that 
the premises in question were included in 
the marriage settlement. On the 7th Ne- 
vember, 1835, Williamson and wife, Wil- 
liamson as trustee of Mrs. Cochran, Coch- 
ran and wife, and Bayard Clarke, executed 
a power of attorney to Wells, authorizing 
him, among other things, to fill up and te- 
claim all water lots or lands covered with 
water to the extent that was or might be 
permitted by grant or permitted by law, 
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‘ pear in His Honor’s opinion. 


premises to the contractors, to secure the pay- : ; t 
ment of such balance: It was held that the|and to make all piers or bulkheads that 


mortgage was a valid execution of the power. | might be necessary or in his opinion pro- 

I], One of the constituents was a married woman, per to be made; and to raise money by 
and described in the power as residing in this | 1 o-1oq0¢ of the premises whereof the con- 
State. The power was executed by her in/_).. © O° heer t th f 
Scotland, and in the mortgage her residence was stituents were seized, or any part thereol, 
stated to be in Scotland. She was in Europe | that might be necessary to accomplish that 
when her answer was put in, and it did not ap-| or any other object of the estate, and to ex- 
pear that she had been in this State since the ecute all necessary papers for that pur- 
date of the power: It. was he/d, that she was a pose 


resident of Scotland, and the power valid under . 
the act of 1835. (Laws of 1835, p. 315.) On the first day of April, 1836, the 


III. Another of the constituents was a trustee un-|Same parties entered into a sealed agree- 
der a marriage settlement, by which he was au-|ment with Wells, reciting the execution 
thorized to grant, bargain, sell, alien, and con- of the power of attorney and its objects, 
vey in fee simple, any of the real estate, and to omgrs: 
invest the proceeds in stocks, &c. whenever the and making it irrevocable for four youre, 
beneficiaries vere minded to have it done: Held,|and limiting the power to mortgage, to the 
that this did not authorize the trustee, with their| undivided estate of the constituents. It 
vega ceo ay a eg the estate to/ declares that the power shall be deemed 

Liability of the peas. estate of a married wo- to authorize Wells . 
man for debts contracted upon the credit of such | fer the purpose of raising moneys for the 
estate ,considered. improvement of the estate, and for other 

objects specified in the power of attorney, 

The facts of this case sufficiently ap-|but not to authorize him to execute bonds 
in their names, but only to mortgage their 
W. H. Harfison, for the complainants. | estate as aforesaid. ‘The power of attor- 
D. D. Field, for the defendants. ney and indenture confirming it were both 
Tue Assistant Vice-CHaNCELLOR.—| acknowledged in due form and recorded. 

This was a bill to foreclose a mortgage | On the 27th day of September, 1836, Wells 

executed by James N. Wells as the attor-|as the attorney of his constituents, entered 

ney of Charles A. Willlamson, and Cath-| into a contract with the complainants to fill 
arine H. his wife, Rupert J. Cochran, and|up their water lots to the extent of three or 

Isabella M. his wife, Charles A. William-| four blocks on the river, and to fill up other 

son, trustee of Mrs. Cochran, and Bayard |low grounds on the same tract; payments 

Clarke. Mr. and Mrs. Williamson and/to be made from time to time as the work 

Mr. and Mrs. Cochran, answered, denying | progressed, and the whole to be completed 

the yalidity of the mortgage. The bill|in1839. After completing more than half 

was taken as confessed by Clarke. The | the work, the complainants desisted by the 
mortgaged premises are a part of a large |request and direction of Wells, who found 
tract in the sixteenth ward of the city of |it impracticable to raise money to proceed 

20 
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with the contract. They had received 
eight thousand dollars, and when the work 
was stopped, there remained due to them 
for the work done at the contract price, 
about $29,500. Wells made various ef- 
forts to raise this sum on mortgage of the 
premises, without success. He employed 
an agent in London, with the same result. 
Finally he induced the complainants to 
terminate the contract and to take a mort- 
gage for their demand, payable in a year 
with interest. The mortgage in question 
was thereupon executed by Wells, in the 
name and as the attorney of all his consti- 
tuents. It was dated January |, 1840, re- 
cites the contract with the complainants, 
the amount due to them and their consent 
to have the contract rescinded, and con- 
veys to them a portion of the premises 
which the mortgagors owned in common, 
a part of which had been filled in and re- 
claimed from the river by the work done 
under the contract. ; 

1. Te first objection made to the mort- 
gage, is that its execution was not author- 
ized by the power of attorney to Wells. 
This objection is urged in behalf of Clarke, 
as well as the other defendants. But he 
having suffered the bill to be taken as con- 
fessed, in which the execution of the mort- 
gage is set forth as being in pursuance of 
a power from him, is precluded from ques- 
tioning that fact. The defendants insist 
that the power of attorney authorized the 
execution of a mortgage for a single pur- 
pose, “to raise money.” ‘hat this mort- 
gage was executed for a precedent debt, 
and that it is utterly void. They argue 
that it is a naked power, and that it must 
be strictly construed. ‘The rule in this 
respect is thus expressed by Chancellor 
Kent in his opinion in Wilson v. Troup, 3 
Cow. 200 :—*‘ Courts of equity look to the 
end and design of the parties in consider- 
ing the extent of powers, and to a substan- 
tial rather than to a literal execution of the 
power.” It is on this ground that the aid 
of courts of equity is continually invoked 
to supply the defective execution of pow- 
ers, in cases where the inflexible rule of 
the common law would hold the execution 
inoperative. And this jurisdiction extends 
as well to naked powers where there is a 
meretorious consideration, as to powers 
coupled with an interest. (See 2 Sugd. 
on Powers, 94 to 100.) Testing this case 


power of attorney warranted the execution 
of the mortgage to the complainants. The 
end and design of the constituents was to 
improve their real estates, and especially 
by filling up their lots, which were covered 
by the water of theriver. Their attorne 

was authorized to mortgage their lands to 
effect these objects. He was to raise mo- 
ney for that purpose. It is true that he 
was_not to contract for the labor to be paid 
in a mortgage, because that mode of pay. 
ment would enhance the price. It was 
not the design of the parties to raise the 
money before contracting, or in anticipa- 
tion of the performance of the work. That 
course would involve the certain loss of 
interest, and the possible loss of the fund 
raised. The attorney proceeded in the 
mode ordinarily pursued. He made a con- 
tract with the complainants, by which they 
were to be paid in cash as the work ad- 
vanced ; no question has been made but 
that the terms were advantageous to the 
defendants. The change in the financial 
condition of the country and in the demand 
for real estate from 1836 to 1839, made it 
very desirable to the defendants to discen- 
tinue the work. A large cash debt was 
due to the complainants on the contract. 
The attorney after endeavoring in vain to 
raise the money from others to pay this 
debt, mortgaged to the complainants. This 
differed from a literal execution of the 
power in one particular only. Instead of 
executing a mortgage for $29,500 to some 
money lender, and then carrying the money 
over to the complainants and paying their 
debt, he executed a mortgage for the same 
debt to the complainants. The effect 
upon the defendants’ interests is precisely 
the same. If the former course had been 
adopted, their estate would have been un- 
incumbered in the same manner that it 
now is. If the complainants and Wells 
had arranged to have the latter execute 3 
mortgage to some broker who would deli- 
ver the money to Wells, and he to the 
complainants ; and then the complainanis 
would forthwith return the money to the 
broker, and he assign the mortgage to them; 
would not the power have been pursued 10 
the very letter on consummating such a 
arrangement? The defendants themselves 
would never have questioned it. 1 cannot 
perceive why such an execution of the 
power is more conformable to its inten! 





by the principle referred to, 1 think the 


and spirit than the mode adopted in this 
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case. It appears to me that the execution 
of the mortgage was a substantial and valid 
execution of the power. 

A reference to a few of the multitude of 
cases on the subject, will illustrate the rule 
of equity in regard to powers. 

In Roberts v. Dixall, (2 Eq. Cas. Abr. 
668, pl. 19, S.C., 2 Sugd. on Powers, App. 
No. 17,) a father was empowered in a mar- 
riage settlement, to appoint and divide the 
estate among his children. Having two 
children he appointed the whole estate to 
the elder and charged upon it the payment 
of a gross sum to the younger child. This 
was held in equity to be a good execution 
of the power according to its substance 
and intent. 

In Long v. Long, 5 Ves. Jr. 445, where 
on a settlement power was given to the 
father, to change the estate with such sums 
for the benefit of younger children as he 
should think fit, and by his will he direct- 
ed the estate to be sold, and gave the mo- 
ney to his children, giving to the eldest 
son avery small portion; Lord Rosslyn 
decided, that the appointment was in sub- 
stance exactly what he had a right to do. 

In Bullock v. Fladgate, 1 Ves. & B. 471, 
Sir William Grant, held that in equity a 

power to appoint an estate directed to be 
bought with money which was to arise 
by the sale of another estate directed to 
be sold, might be exercised over the es- 
tate directed to be sold, in the same man- 
ner as it might be over the estate directed 
to be purchased. In Miller v. Chance, 
(3 Edw. Ch. R. 399) the trustees of the 
Masonic Hall, were authorized by the sta- 
tute incorporating them to mortgage the 
premises bought by them with the building 
or buildings thereon, if in their opinion it 
should be necessary, for the purpose of 
creating such building or buildings there- 
on. After the buildings were erected, the 
trustees executed mortgages to persons 
who had bestowed work and materials in 
their erection. It was objected that under 
the power the mortgages could only be 
executed in orderto create the buildings and 
before their erection, but the Vice-Chan- 
cellor held that the mortgages were valid 
within the spirit and intent of the statute. 

The case of Waldron v. Macomb, ( Hill's 
R. 121) cited by the defendants, is not ap- 
plicable. It was a case at law, where 
under a power to executors to sell, they 


tract of sale made by the ancestor of their 
testator. 

In the view which I have taken, it is 
not material to determine the competency 
of Wells as a witness for the complain- 
ants. It is my impression that he was 
not liable personally on the contract with 
the complainants, (see Jones’ Devizees v. 
Carter 4 & Hen. & Mun. 184—2 Hil- 
liard’s Abr. 283—{ 31;) and therefore 
that he was a competent witness in their 
behalf. 

II. ‘The defendants insist that the mort- 
gage is void as to Mrs. Williamson and 
Mrs. Cochran, because they were resi- 
dents of this state, and could not there- 
fore execute any power which would au- 
thorize the conveyance of their real es- 
tate. 

The conclusion to which I have arrived 
under the next point discussed, renders it 
unnecessary that I should consider the le- 
gal proposition involved in this point, in 
reference to Mrs. Cochran's interest. And 
as it regards the share of Mrs. Williamson, 
I do not think that the objection is well 
founded in fact. The agreement reciting 
and confirming the power, was executed 
by Mr. and Mrs. Williamson, at Edinburgh 
in Scotland, several months after its date. 
They are described in it as residents of 
Geneva, New-York; but in the mortgage 
their residence is stated to be in Edin- 
burgh, and they are so described in the 
bill of complaint. Their agent who veri- 
fies their answer, sets forth in his affida- 
vit that they are at the time of making it, 
in Germany. It does not appear that they 
have resided or been in the United States 
since the date of the agreement. Itisa 
reasonable inference from these facts, that 
they were residents of Scotland at the 
time they executed the agreement. This 
brings the case within the statute of 1835, 
(Laws of 1835, p. 315,) which recognizes 
the validity of powers of attorney for the 
conveyance of real estate by married wo- 
men, resident out of the state. 

III. In behalf of Mr. and Mrs. Cochran 
and their third part of the mortgaged 
premises, it was further objected that their 
marriage settlement did not authorize the 
trustee of Mrs. C. to execute any mort- 
gage, and that the mortgage in question 
was in contravention of the trusts declared 
in the settlement. By that instrument the 
trustee was authorized, whenever Mr. and 





undertook to convey in fulfilment of a con- 
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Mrs. Cochran were minded to have any 
of the real estate “ bargained, sold, aliened 
and ‘conveyed in fee simple, and the pro- 
ceeds arising from such bargains, sales, 
conveyances and grants, invested in stocks, 
placed out on securities, or laid out” in 
other lands, &c. and should signify such 
their mind and desire in writing signed in 
the presence of a witness; then the trus- 
tree might grant, bargain and convey, &c. 

It is impossible to contend upon this in- 
strument, that the trustee was authorized 
to mortgage the premises for any purpose. 
There is a dictum of Lord Macclesfield 
in 3 P. W. 9 (Mills v. Banks) that a pow- 
er to sell and raise a sum of money, im- 
plies a power to mortgage; and such 
seems to have been the partial decision of 
Lord Cowper eighteen years before, in the 
same case. But as Sir Edward Sugden 
observes, (1 Sugd. on Powers, 538,) “ this 
cannot be treated as a general rule; for 
the intention of the parties and the nature 
of the case may render it apparent that a 
sale out and out only and not a mortgage 
is within the authority.” Here the dispo- 
sition of the proceeds to arise from the 
alienation, precludes the supposition that 
a mortgage was ever within the intention 
of the parties delegating the power. The 
argument of Judge Cowen in the case in 
1 Hill before cited, is clearand convin- 
cing on the question of intention in this 
case. So far as it affects the interest of 
Mrs. Cochran in the premises, I must 
hold that this mortgage is inoperative. 
The legal estate in fee was vested in 
Williamson on a trust which did not au- 
thorize him to mortgage. No consent or 
request of Mr. and Mrs. Cochran could 
confer upon him an authority to deviate 
from the terms of that trust. Nor could 
they institue any title in the premises ex- 
cept in pursuance of the trust deed. (1 
R. St. 730, § 63,65; Wood v. Wood, 5 
Paige, 600 ; ‘Hawley v. James, 16 Wend. 
164, 5, per Bronson J.) I do not conceive 
that the complainants are therefore without 
remedy for the recovery of their debt 
against the estate of Mrs. Cochran. Her 
marriage settlement contains no restriction 
upon her power to deal with the property— 
And however it may be in regard to the 
real estate, under the provisions of the 
Revised Statutes which prohibitalienations 
in contravention of the trusts thereby au- 
thorized, her separate estate is in equity 





chargeable with her debts contracted on 
the credit of it,as if she were a feme sole 
(NorthAmerican Coal Company v. Dyett, 7 
Paige, 9; and 20 Wend. 570.) 

This suit is not in the proper form-to 
enforce the remedy of the complainants 
against Mrs. Cochran. ‘Their claim upon 
her separate real estate, if valid, is not a 
lien. It must be prosecuted in behalf of 
all other creditors, having the same rights 
as well as in behalf of the complainants. 

The premises of Williamson and wife, 
and B. Clarke are not liable for more than 
two-thirds of the debt. If the mortgage 
had been executed by them personally, it 
would have subjected their interest in the 
land mortgaged, to the whole debt. But 
their attorney was not authorized to incum- 
ber the land, except for the specific pur- 
pose of improving it, and therefore could 
not charge it by way of securing the debt 
of Mr. and Mrs. Cochran. 

The complainants are entitled to a de- 
cree against the undivided interests of 
Williamson and wife, and B. Clarke, in 
the mortgaged premises, fer the payment 
of their costs of suit and two-thirds of 
the mortgage debt and interest. The bill 
must. be dismissed as to Mr. and Mrs. 
Cochran, but without. costs, and without 
prejudice to the complainants’ claim 
against them or their joint or separate es- 
tate, for the remaining third part of their 
debt and interest. 





COURT OF CHANCERY. 


His Honor the Assistant Vice-Chan- 
cellor (SanprorD,) will hold his term and 
call his calendar on the first Monday of 
July, and there will be no term in August. 
He will hold a term at Albany on the 
third Monday of July, pursuant to an ap- 
pointment of the Chancellor. ‘At that 
term the following classes of causes may 
be brought to a hearing :—Original calen- 
dar causes of any class pending before the 
Chancellor ; any calendar cause pending 
before the Vice-Chancellor of the third 
circuit, and fourth class causes pending in 
the second and fourth circuits. 





New Enciish Worx.— Archbold’s 
Law of Nisi Prius, in 1 volume 12mo. 
Richards & Co. 194 Fleet street, London. 
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IN ADMIRALTY. 


U. S. COURT OF APPEALS. 
‘TERRITORY OF FLoRIDA. 





Before the Hon. Ditton Jorpan. 


Watt anp Geicer v. ANDREWS. 
January 1842, 


SALVAGE—JURISDICTION-~CONTRACT—PARTIES— 
NOTICE. 


The Admiralty and Maritime jurisdiction of the 
Courts of the United States extends and relates 
to all things done upon and relating to the sea, 
to transactions relating to commerce and navi- 
gation and to contracts, torts and injuries upon 
the sea; but contracts entered into wholly upon 
land, and referring solely to terrene affairs, 
are not cognizable in such courts. Where, 
therefore, a consortship was entered into be- 
tween the masters of the sldop “the Globe” 
and the ‘ George Washington,” by which they 
agreed to ‘livide their respective earnings be- 
tween them, their crews and owners, arising 
from services performed at sea, in rescuing ves- 
sels and their cargoes, which might be driven on 
the reef; and it appeared salvage had been 
earned by the sloop Globe: It was HELD that 
such consortship was a maritime contract, that 
the masters had authority to bind the owners 
and the crews, and that it was competent to the 
Superior Court of the Southern District of Flo- 
rida, sitting in Admiralty, having control of the 
fund, to order its distribution among the parties 
entitled thereto upon their application. 

HELD, also, that a temporary change of the masters 
was not per se a dissolution of the consortship, 
although such consortship was indefinite as to its 
duration. 7 

Although the general rule requires that all parties 
who are interested shall be before the court, yet 
in Admiralty a part may sue and a part defend 
for themselves and others interested, and the court 
in adjudication will see that no injustice be done to 
those who have not appeared. Notice to the Proc- 
tor in Admiralty is notice to all others in interest. 


Tue facts of this case sufficiently ap- 
pear in the opinion delivered by the learn- 
ed Judge. 

Jorpan J.—This case has been brought 
up upon a decree of the Superior Court 
for the Southern District sitting in Admi- 
ralty, awarding to the petitioners a propor- 
tion of the salvage decreed against the ship 
Mississippi in favor of the sloop “ Globe.” 
The following exceptions were taken in 
the court below : 

ist. That the petitioners had no right to 
come into court in this summary manner. 

2d. That the consortship was entered 


into between the masters of the Globe and 
the George Washington, and that they had 
not authority to bind the owners and the 
crews. 

3d. That the master of the Globe, (An- 
drews,) with whom the consortship was 
made, having temporarily left the vessel 
and placed Green in command, Green, the 
owners and the erew could not be bound 
by any consortship previously made : that 
the consortship being indefinite as to du- 
ration, must be held binding no longer than 
the respective masters continued in com- 
mand. 

We may consider the first exception as 
an informal protest to the jurisdiction of 
the court, and of course a denial that the 
contract of consortship as alleged aud ad- 
mitted was within the jurisdiction of the 
court. Since the establishment of the ju- 
dicial tribunals of the United States under 
the Constitution, there have been many 
important decisions upon the subject of 
the jurisdiction of the Admiralty. The 
terms admiralty and maritime jurisdiction, 
according to etymology and received use, 
extend to all things done upon and relating 
to the sea, to transactions relating to com- 
merce and navigation, and to torts and 
injuries upon the sea. (Dunlap Adm. 
Prac. 42.) 

By repeated decisions in the United 
States, the construction given by the Eng- 
glish courts of common law to the statutes 
of Richard 2, restricting admiralty juris- 
diction, has been repudiated ; and it is 
now held that “ the delegation of the cog- 
nizance of all civil cases of admiralty and 
maritime jurisdiction” to the courts of the 
United States, comprehends all maritime 
contracts, torts and injuries—all such as 
charter parties, affreightments, marine hy- 
pothecations and contracts for maritime 
services, &c. In Delina v. Boit, 2 Gal- 
lison, 399, it is held that the admiralty 
has jurisdiction over all maritime contracts 
wheresoever the same may be made, and 
whatever may be the form of the stipula- 
tion. From both American and English 
decisions, it is clearly deducible that con- 
tracts wholly upon land, -and *éfésring 
solely to terrene affairs, ure not cdgniZable 
in courts of admiralty and maritime. juris- 
diction, but only such-as are maritimé. in 
their nature. In Ist Peters, Adm. 231 & 
Gilphin’s Up. 473, it is held that ‘the sub- 





ject matter” of the controversy generally 
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determines the question of admiralty juris- 
diction and not the place of making the 
contract.” It is alleged and admitted that 
this was a consortship entered into previous 
to the services rendered the ship Missis- 
ippi, between the masters of the sloop 
Globe and the George Washington, by 
which they agreed to divide their respec- 
tive earnings or gain between each other, 
their crews and the owners of the re- 
spective vessels, in a certain proportion, 
viz: the Giobe was to be rated at 63 tons, 
and the George Washington at 53 tons, 
and the number of men each vessel might 
have on board at the time that any money 
might be earned. 

It also appears that the usual employ- 
ment of these vessels was that of “ wreck- 
ing.” 

We have been unable from the consid- 
eration we have given to this contract of 
consortship, to determine otherwise than 
that it is a maritime contract. By it the 
contracting parties engage to divide among 
themselves the profits which each might 
realize from services periormed at sea, in 
rescuing vessels and their cargoes, which 
may be driven upon the reef. It is cer- 
tainly not a contract arising “ wholly on 
land and referring to terrene matters,” but 
it refers exclusively to marine matters. 
Viewing this then as a contract maritime 
in its nature, no doubt can be entertained 
of the jurisdiction of the court below, and 
that it was Competent for the petitioners to 
adopt this mode of proceeding for their 
share of the salvage. The court having 
thus the control of the fund, it being in le- 
gal parlance “in custodia legis,” it was 
competent for the court to order its distri- 
bution among the parties entitled, upon 
their application. In support of this posi- 
tion reference is had to the case of West- 
cot v. Bradford, 4th Washington, Rep. 493. 
It is there broadly assumed, “that courts 
of common law, as well as of admiralty, 
have jurisdiction over funds brought into 
court under their process, and to have and 
determine the claims of third persons to a 
distribution of the fund.” 

Ir. tie case of Gardner and others vs. 
the ship’ New‘Jersey, lst Peters, Ad. Rep. 
£23; a claim was ntade by the master, and 
aisd a physician for services rendered on 
board, to be paid out of the surplus re- 


case it was held that the ship was hypo- 
thecated for advances made by the master 
but the claim of the physician was disal- 
lowed upon the ground that it was a per. 
sonal contract. It was there held that jn 
order for the admiralty jurisdiction to at. 
tach, it should appear “ that the sum claim. 


ther of itself or in its origin a lien on the 
ship or other things out of which the monies 
were produced.” 

By submitting this case to a fair and 
reasonable construction it will be perceiy- 
ed that it does not militate against the de. 
finition we have given as to what consti- 
tutes a maritime contract. To infer from 
this case that the admiraity jurisdiction 
only attached when there was a lien upon 
the ship or other thing out of which the 
money was produced, would be a forced 
deduction, aud would restrict the jurisdic- 
tion of the courts of admiralty to much 
narrower limits than those assigned them 
by the English courts of common law, 
after a contest of two centuries. In this 
case against the New Jersey, the learned 
judge remarked that he had adopted as a 
guide in all such cases, the principles of 
the civil, chancery and common law, on 
the subject of trusts and liens. We will 
imitate his example in disposing of the 
case before us. 

In page 233, in the same case, he re- 
marks, ‘that if claims or liens are legally 
attached to things or moneys under the 
cognizance or within the jurisdiction of the 
admiralty, this court has power to divide 
respecting them.” Assimilating this con- 
sortship to a copartnership at common law, 
it cannot be questioned that if one of the 
parties had received the whole fund, he 
would have held it in trust for the associa- 
tion, and could have been compelled in 
chancery to distribute pro rata a portion, 
if one of the consorters had received the 
whole salvage, Be would have held it in 
trust for his fellow consorters, and might 
have been compelled in admiralty to dis- 
tribute. Here the funds were in court, 
and the claims of all who were parties to 
the consortship attached to it. In the 
same case the judge holds “ that the court 
having possession of the principal, it has 
control over its incidents. Thus if the 
original cause arose at sea, and matters 





maining of the proceeds of the sale after 
the payment of mariners’ wages. In that 


happen on land dependant upon it, the ad- 
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the case before us, if is manifest that the 
original cause, (to w it,) services rendered 
the Mississippi, occurred at sea. 

The same judge also declares in the 
same case in page 235, “that those who 
could not sue in the Admiralty are exclu- 
ded from distribution of surplus and rem- 
nant.” Ergo, it follows then that those 
who could sue in Admiralty are entitled to 
distribution. If our interpretation of this 
consortship be correct, the petitioners, 
could unquestionably have proceeded in 
Admiralty against their associates for a 
distribution of this salvage, if they had 
received it or withdrawn it from their Re- 
gistry, and having thus the power to pro- 
ceed originally in Admiralty it follows of 
course that they can petition for their 
share of it, while it is under the control 
and in the custody of the Court. 

As to the second exception, that the 
masters of these vessels could not bind 
the owners and crews by such a contract. 
In Abbot on Shipping, 132, and 3d Kent’s 
Com. 161,—It is held that the master is 
the confidential agent of the owners, he 
has an implied authority to bind them 
without their knowledge by contracts rela- 
tive to the usual employment of the ves- 
sel” Cowper 636—8 Term Rep. 531.— 
Whether the contract of the Master shall 
be binding on the owner depends upon its 
nature ; if it be relative to the usual em- 
ployment of the vessel it is binding. It 
cannot be denied in this case that wreck- 
ing was the usual employment of these 
vessels; and such being the fact, the court 
must and do consider this contract as with- 
in the scope of the master’s authority and 
binding upon the owner. 

As to the third exception that a tempo- 
rary change of masters was per se a dis- 
solution of the consortship and that the 
consortship being indefinite as to duration 
must be held binding no longer than the 
respective masters continued in command. 

When a contract is entered into which 
does not contain terms definitively prescri- 
bing its duration or the mode of rescinding 
it; the courts will invariably give it such 
a construction as will effectuate the inten- 
tion of the parties and inhibits every act 
which would be in fraud of the contract. 

The reasoning of the learned judge be- 
low upon this point is conclusive to the 
mind of this court. He says “if consort- 


ken or avoided by a change of masters, 
immense frauds would ensue ; masters who 
happened to be consorted would resign 
their commands and substitute some one 
else as soon as they received intelligence 
that their services would be needed. The 
parties may make their own bargain, and 
if they specify the terms the court will 
enforce them. But if the terms be not 
specified ; if they simply consort man for 
man and tor for ton, as in this case with- 
out further terms, no exchange of masters 
of either vessel will dissolve the consort- 
ship. We therefore think that such a 
contract as this would not be dissolved by 
a temporary change of masters—and that 
its dissolution could not be effected with- 
out reasonable notice. We also think this 
consortship was in full force and unrevo- 
ked at the time the salvage was earned by 
the Globe. As to the objection that the 
proper parties were not before the court, 
we concur with the. judge below in the 
opinion, “ that notwithstanding the general 
rule which requires all parties interested 
to be before the court, yet notice to the 


interested—and also that in Admiralty 
part may sue and part defend for them- 
selves and all others interested. When 
all parties in interest are not before the 
court it will in adjudicating between those 
who are before it take care that no injus- 
tice is done to those who are not. But 
in this case Green, the temporary master 
of the Globe, was no party to the consort- 
ship, and any decree rendered by the 
court, awarding a proportion of the sal- 
vage to the George Washington, will not 
affect his claim to the portion of the sal- 
vage assigned to the owners and crew of 
the Globe. It is a maxim of the law that 
judgments and decrees are only conclusive 
and binding upon the parties thereto, and 
their privies in interest or estate—that as 
to all others it is a proceeding inter alios. 
The opinion of this court being with the 
petitioners upon the decree for distribu- 
tion, it is deemed unnecessary to express 
an opinion as to the order of the court 
below directing the monéy to be paid over 
to the petitioners after this appeal*was ta- 
ken. bi Pe dived s20 28 10, 

In this case the court (if.any doubt had 
existed) would be constrained to recog- 
nize and adopt this consortship into the 
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seems to be no doubt that this contract is 
of frequent occurrence at Key West, and 
is much more perilous to the enterprising 
and adventurous mariner than any other 
on this coast. 

That on this reef there is unusual de- 
mand for the services of that bold and har- 
dy race of men denominated Wreckers. 
Here they can by their skill and exertions 
contribute greatly to the cause of com- 
merce and humanity, by rescuing from the 
perils of the sea the lives and property of 
their feilow-men, With a view to the at- 
tainment of so desirable an end, the Courts 
of Admiralty should endeavor to maintain 
and enforce such contracts as this class of 
men may among themselves enter into for 
the purpose of extending their usefulness, 
and in proportion enhancing their gains. 

Decree in the Court below affirmed, with 
cost. 


COURT OF COMMON PLEAS. 


Before the Honorable M. UtsHoerrer and 
Judges Incranam and INexIs. 








Roszinson v. Witcox, et al. 
June 10, 1843. 


MORTGAGE PAYABLE BY INSTALMENTS—FORE- 
CLOSURE. 


Where a mortgage was given on personal prop- 
erty, payable by weekly instalments, and default 
was made in the payment of one of such instal- 
ments: It was held, that the mortgage was ab- 
solute, and that the mortgagee might lawfully 
remove the property. 

Trespass de bonis asportatis for the 
taking of certain goods and chattels of the 
plaintiff by the defendant. Plea: general 
issue with riotice that evidence would be 
adduced to show that said goods and chat- 
tels were taken under and by virtue of a 
certain mortgage executed by the plaintiff. 
At the trial before Ingraham, J., in March, 
1843, it appeared that said goods were ta- 
ken under and by virtue of a certain mort- 
gage executed by plaintiff, from which 
mortgage the following is an extract. 

“Upon Connition that if he (Robin- 
son) the saiqg party of the first part shall 
and do well: and ¢ruly pay unto the said 
party of the second. par’ (Wilcox) his ex- 
ecutors, administrators, or assigns, the 
just and full sum of two hundred and nine 


dollars and eighty-eight cents, in weekly 


Monday of each and every week hereaf- 
ter, with interest until the whole sum 
aforesaid shall be paid and discharged 
then these presents shall be void.” 

It further appeared that Mrs. Robinson 
prior to the execution of said mortgage 
called at the plaintiff’s store and purchased 
some goods, to secure the purchase money 
of which the mortgage was executed, that 
at the time of the execution of the mort- 
gage, ten dollars was paid ; that the first 
two or three instalments were paid regu- 
larly according to the terms of the mort- 
gage; that afterwards they were paid ir- 
regularly, and that some were not paid 
at all. ‘The learned judge charged the jury 
that the mortgage in question was no jus- 
tification of the seizure made by the de- 
fendant and that they should find for the 
plaintiff the value of the property and 
such damage as they thought he had sus- 
tained by the trespass. Verdict for plain- 
tiff for $100 damages, and six cents costs, 

Motion was now made for a new trial. 

LL. B. Shephard, for the defendant, (after 
stating the facts of the case.)—By the 
legal construction of the mortgage given 
by plaintiff to defendant Wilcox, the latter 
had a right to foreclose npon the non-pay- 
ment of any instalment. There was a 
clear intention to give a mortgage security 
payable in instalments. If the defendant 


Wilcox has not the power of foreclosure:. 


upon non-payment of the instalments as 
provided in the mortgage that instrument 
does not have the force and effect of @ 
mortgage security as to those instalments. 
The plaintiff relies upon the covenant to 
give possession upon default. Default 
may be in the manner. The manner is 
part of the intention of the parties and 
ought to be enforced ; the whole analogies 
of law support this view with but a single 
exception viz: the action of debt upon a 
single bill payable by instalments. (Ad- 
ams v. Essea, 1 Bibb. 150; Lansing v.. 
Capron, J. Ch. R. 627; Milles v. Milles, 
Cro. Car. 241; Taylor v. Foster, Cro. 
Eliz. 807, Cook v. Sherwood, 2 Saund. 
337, 338; Beckwith v. Nott, Cro. Jac. 
504, 505; 1 Chit. Pl. 108; Van Sauden, 
v. 1 B. & A. 204; Tigh v. Craf- 
ter, 2 Taunt. 387; Coates v. Hewitt, 1 
Wilson, 80; Judd v. Evans, 6 T. R. 399 ; 
Darby v. Wilkins, 2 Str. 957 ; Bridges v. 
Williamson, Land v. Harris, 1.J.R. 515. 








instalments, that is to say, ten dollars on 


Rudder v. Price, 1 H. Bh. 547, 554, 555. 
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By the mortgage the legal title to the pro- 
perty passed to the defendant. The title 
of Wilcox could not be defeated except by 
payment in the manner stated and if the 
legal title was not thus defeated the mort- 
gage became absolute, (Brown v. Bement 
8 Johns. 96 ; Ackley v. Finch, 7 Cow. 290) 
The words “ said sum” may apply either 
to each instalment or to the whole princi- 
palsum. This is a deed poll, (Evans v. 
Sanders, 8 Porter, 497; Judkins et al v. 
Earle, 7 Green. 9,) and the written words 
are to be peculiarly regarded (Robertson 
et al. v. French, 4 East, 150, 136.) The 
mortgage is inattificially drawn. ‘The con- 
struction of the mortgage can only be sat- 
isfied in three ways: By supposing First- 
ly, It to be paid at the end of twenty-one 
weeks ; Secondly, 'To.be paid weekly 
with the privilege of foreclosure for each 
of the instalments and Thirdly, To be 
payable on the failure to pay any one of 
the instalments. The mortgage is our 
only security and no action will lay upon it. 

W. Mulock for the plaintiff, contra. 

Per Curiam.—With the hardship of 
this transaction we have no concern. Our 
duty is to give the true legal construction 
to the mortgage, or written stipulation be- 
tween the parties. By that they are to be 
governed and by that we are to determine 
to be governed and by that we are to de- 
termine their rights. 

* By the mortgage and default in pay- 
ment the plaintiff became absolute owner 
at law, however he might be viewed in 
equity. He was entitled to take posses- 
sion at any time from the mortgager, who 
then became a mere naked bailee” (I Hill, 
475; 12 Wend. 62; 21 Wend. 360.) 

The only question then between the 
parties is whether there was a default in 
payment ? 

The written condition of the mortgage 
is for the payment of “the full sum of 
$209 88 in weekly payments that is to 
say ten dollars on Monday of each and eve- 
ry week hereafter with interest until the 
whole sum aforesaid shall be paid and dis- 
charged.” ‘The covenants are by the mort- 
gage that in default of payment of the said 
sum above mentioned, the mortgagee may 
take possession and sell and retain the said 
sum above mentioned, and that until default 
he made in the payment of the said sum 
of money, the mortgagor is to remain in 
possession. 


The rule of equity where money is to be 
paid by instalments is the same as at law, 
viz. the default in the payment of the instal- 
ment authorizes a foreclosure, and in equi- 
ty the decree is to be for the whole, sus- 
pending the proceedings however upon 
the payment of the sums as they fall due, 
(1 Johns. Ch. 617.) 

We are to consider the terms of the 
mortgage in order to decide upon the true 
construction of the charges as to pay- 
ments, and the written parts are to receive 
the fullest attention as having been most 
probably best considered and understood 
by the parties. Was there a default in 
the payment of the sum of moncy above 
mentioned. I construe this to mean the 
sum of money as above mentioned or the 
sum of money agreed to be paid by instal- 
ments as above provided, if the mortgagee 
was to receive and the mortgagor to pay 
$10 weekly, of the sum of money above 
mentioned, surely there was a default in 
the payment if the money was not so paid. 

But the plaintiff insists that the sum of 
money was the whole sum, and that the 
mortgagee could not take possession until 
the whole sum was payable. The sum of 
money was the whole sum, and the parts 
thereof, or instalments, above mentioned, 
and the mortgagee could take possession 
whenever default was made in the pay- 
ment of the whole sum, or of the instal- 
ments part of that sum, as provided to be 
paid. In other words, whenever default 
was made in the payment of the monies 
or sum of money, as above mentioned, or 
as provided to be paid as above mentioned, 
then possession could be taken. The 
whole sum aforesaid was $209 88 but 
that was made up of weekly sums of $10 
and the non-payment of any weekly instal- 
ment was a default in the payment of the 
sum above mentioned, in manner above 
mentioned, or as above agreed to be paid. 
Such was obviously the object and intent 
of the parties, and such is the legal effect 
and construction of the mortgage in my 
opinion. If we give a different construc- 
tion, we should nullify by the condition, by 
a most strict interpretation of the morga- 
ger’s covenant, and thereby overlook the 
manifest intent of the written part of the 
instrument. 

New trial ordered with costs to abide 
the event. 
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English Cases.—Daniel and another v. Barry et al. 


ENGELESH CASES. | plaintiffs have alleged, and of this the de- 
- fendants put themselves upon the country: 
- Issue was joined on both these pleas. At 

COURT OF QUEEN’S BENCH. the trial of the cause, the plaintiffs failing 
to prove the scienter, the jury found for 
Before Lord Denuam, C. J., and Judges| the defendants on the first issue, and for 
Parreson, CoLeripe, WiLLiams, and | the plaintiffs,on the second. The master, 
WicHTman. in taxing the costs, allowing the plaintiffs 
the costs of the witnesses called to prove 
the unfitness of the vessel to be registered 
as described, and refused to allow the de- 
COSTS.—PLEADING—SEVERAL ISSUES. fendants the costs of their witnesses called 

In an action of deceit for false representations, | 0 prove its fitness. The general costs of 
knowingly made by the defendant’s respecting| the cause were allowed by the master to 
the character of a ship, the ne cian 4 pleaded| the defendants. A rule had since been 
uno pleas et not guilty; and secondly | obtained by the defendants calling on the 
found for the defendants on the first issue, thus| Master to review his taxation, and allow 
negativeing the scienter, and for the plaintiffs on| the defendants the costs of their witnesses 
the second issue, thus affirming the unfitness of | on the second issue, as well as on the first, 


the ship. Both parties had called witnesses to! and to disallow the plaintiffs the costs of 
this latter point. The master allowed the costs 


of these witnesses to the plaintiffs, and refused the evidence applying to the same leaue. 
them to the defendants: Held, that the master Mr. Greenwood showed cause against 
had in this state of the record, rightly taxed the| the rule-—The master here has obeyed 
The rule for reviewing the taxation was discharged the spirit and letter of these rales, which 
but not with pt Se the case was new me say that a party succeeding _—— 
ficult. shall have the costs of that issue. The 
defendants raised two issues—the sci- 
Case for deceit in inducing the plain-| enter, and.the fitness of the ship. Hav- 
tiffs to purchase a ship from the defen-| ing failed to make out the latter, and hav- 
dants, on a representation that the ship, as| ing obliged the plaintiffs to show the un- 
regarded the “ quality and scantling of its| fitness of the ship, the defendants must 
timbers, and other matters was fit to be| pay the costs they have thus occasioned. 
registered “10 A 1,” upon Lloyd’s Regis-| Mr. W. H. Watson, in support of the 
ter of Shipping, well knowing the repre-|rule.—The declaration raised both these 
sentation to be untrue, and the ship being | issues, and the defendants were obliged to 
in fact totally unfit to be so registered.| accept them. ‘The question on the sub- 
Breach accordingly. The.defendant plead-| stantive cause of action has been found 
ed first, not guilty ; secondly, that before| for the defendants. ‘The declaration al- 
and at the time of the committing of the | leges a deceit, and the scienter, which con- 
supposed grievances in the declaration | stitutes the essence of the alleged deceit 
mentioned, the said ship or vessel had| has been found for the defendants. The 
been and was classed in the said register | action is therefore defeated, and the plain- 
books as “ 10 years A 1,” by the persons | tiffs having failed in their cause of action, 
employed by the said subscribers, and not| are not entitled to the costs which the 
by the defendants or either of them; with-| master has allowed them. 
out this, that the ship or vessel was nota} Lorp Denman, C. J.—The rule in 
fit or proper vessel, entitled according to|these cases is that the defendants shall 
the said rules and regulations in the de-| have the costs on the issues on which he 
claration mentioned, to be classed in the} succeeds; and so, in the same manner, is 
said register in the first description of the| the plaintiff entitled to the costs of such 
first class, nor to be marked and designated | issues as are found in his favor. It would 
in the said register book “ 10 years A 1,”| have been easy for the defendants here to 
nor in respect of the quality and scantling| admit that the vessel had not been fit to 
of its timber, the thickness and quality of| be placed in the first class, but to allege 
its planks, and its build, materials and con-| that in the representation they had made 
struction, conformable to the said rules|they had not been guilty of fraud. If 
and regulations, in manner and form as the | they had so pleaded and had proved that 
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plea, then the whole issue would have 
been found in their favor. On such a 
stute of the pleadings they would have 
been entitled to all the costs.. But by de- 
nying that which the jury found against 
them, they put the plaintiffs to costs which 
the defendants ought to pay. 

Parreson, J.—The object of all the 
rules respecting costs is that the party 
who succeeds shall have the costs of that 
part of the record on which he does suc- 
ceed, and that no party shall have the costs 
of that which he attempts to prove but 
fails in proving. If the defendants here 
had pleaded not guilty only, there being 
but one complaint in the declaration, they 
would have been entitled to a verdict, and 
to the costs which follow a general verdict 
in favor of any party. If the defendant 
knew all the facts of the case before hand, 
they might have traversed the scienter 
only. ‘They have needlessly done more. 
Why should they get the costs of those 
witnesses who have failed to prove their 
case? JI think that the taxation is right, 
and that the rule for reviewing it ought to 
be discharged. 

Coeripce, J.—I agree, that as the re- 
cord now stands, the defendants are not 
entitled to these costs. If they had plead- 
ed not guilty only, I should have wished 
to take time before coming to the same 
conclusion. There might then have been 
some difficulty thrown upon the master in 
dividing the costs between the parties, 
and, perhaps, that could not have been 
done at all. But here there are two dis- 
tinct issues raised ; the plaintiffs succeed- 
ed on one and the defendants on the other. 
The rule is, that each party is entitled to 
the costs of that issue on which he has 
been successful; and there 1s nothing 
here to take this case out of the operation 
of the rule. 

Wicurman, J.—As the pleas stand on 
this record, all the inconvenience of the 
master entering into the enquiry as to the 
party who has not been successful on the 
general issue, is avoided. There are two 
issues here, the scienter, and the fitness of 
the ship. The cefendants put that latter 
point in issue, and failed. As the record 
stands, the plaintiffs are entitled to the 
costs of that issue on which the defend- 
ants failed. 

Rule discharged. 

Mr. Greenwood, observing that this 





was a rule which impeached the master’s 
decision, asked for the costs of the rule 
on that ground. 

Lord Denman, C. J.—No; it is a new 
case of some importance. 

Discharged without costs. 


CONTINGENT INTERESTS AND 
CHOSES IN ACTION. 


HOW ASSIGNABLE. 


Ir seems well settled that possible or 
contingent rights or interests cannot be 
assigned at law to a stranger, unless cou- 
pled with some present interest, (Shep. 
Touch. 238, 239, 322, 11 Mod. 152, 1 P. 
Wms. 574.) But a contingent interest 
could be conveyed by a fine (when that 
insurance existed) even at common law ; 
this was settled by the case of Doe v. Ol- 
iver (10 B. and C. 181 ; and see Weale v. 
Lower, Pollex. 54.) In this case, Ann, 
the wife of J. S., was entitled to an estate 
in fee, upon the contingency of her survi- 
ving Christian, the wife of T. H. J.S. 
and Ann his wife, conveyed the lands to 
D. for ninety-nine years, and levied a fine 
to support that conveyance. Christian 
died, leaving Ann S. alive, and the ques- 
tion was, whether, the estate having be- 
come vested, the fine operated by way of 
estoppel only, or whether it had any other 
operation ; and it was held that it did not 
operate by estoppel only, but that it had 
an ulterior operation when the contingency 
happened ; that the estate which then be- 
came vested, fed the estoppel, and that 
the fine operated upon that estate as though 
it had been vested in the cognizors at the 
time the fine was levied. It is also esta- 
blished by the case of Bensley v. Burdon, 
(2 Sim. & Str. 519,) that a contingent in- 
terest may be passed at law by way of es- 
toppel by lease and release. ‘“‘ When by 
deed indented,” says Sir John Leach, V.C. 
‘a man represents himself as the owner 
of an estate, and affects to convey it for 
valuable consideration, having at the time 
no possession or interest in the estate, and 
when nothing therefore can pass whatever 
by the nature of the convcyance ; then, if 
by any means, he afterwards acquires an 
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interest in the estate, he is is estopped in 
respect of the solemnity of the instrument, 
from saying, as against the other party to 
the indenture, contrary to his averment, in 
that indenture, that he had not such an in- 
terest at the time of its execution. Is not 
an indenture of release as solemn .an in- 
strument as any other indenture? Of 
what importance to this principal can it be 
whether the indenture which operates this 
effect by its character as a solemn instru- 
ment, is an indenture of release or an in- 
denture of feoffmeht ? The plaintiffs have, 
therefore, their remedy at law, and | am 
not aware of any circumstances in this 
case which compel them to seek equitable 
relief, or of any principle which can enti- 
tle them in equity to a different relief from 
that which the law affordsthem.” A con- 
tingent interest may, therefore, be effec- 
tually conveyed at law, by way of estop- 
pel by indenture. 

Possibilities and contingencies may also 
be released at law, and may be devised. 
(Moor v. Hawkins, cit. 1 H. B. 33; Jones 
v. Roe, 3. T. R. 88.) to the older authori- 
ties, (Bishop v. Fontaine, 3 Lev. 427,) but 
all doubt is put an end to by the recent 
stat. 1 Vict. c. 26, § 1, which enacts that 
all contingent interests may be devised. 

But a court of equity goes farther than 
a court of common law, and holds that 
neither a deed or will is necessary for the 
transfer of contingent interests and possi- 
bilities, but that any contract as to them 
for a valuable consideration shall be sup- 
ported ; (Fearne, Ex. Dev. 527; Wright 
v. Wright, 1 Ves. 411,) and that an 4Ssign- 
ment of them is lawful. 

Thus, where a vicar, whilst the 13 
Eliz. c. 20, against charging benefices 
was repealed, charged his living with an 
annuity and covenanted if he should ex- 
change his living, to secure the annuity 
by charging and demising the new living 
and that in the mean time it should be 
charged with the annuity. He afterwards 
exchanged his living, but did not execute 
any deed until after the revival of 13th 
Eliz., and it was held that the covenant 
was a subsisting charge on the new living, 
and a receiver was appointed to provide 
for the annuity, Mecalfe v. Archbishop of 
York, 6 Sim. 224; 1 Myl. & Craig. 547.) 

And it will make no difference though 
the payment of the consideration is to be 
subsequent to the assignment. 





Thus in| 


a very recent case, (Hinde v. Blake, 3 
Bea. 234) one of the presumptive next of 
kin assigned the share to which he might 
become entitled in the personal estate of a 
lunatic, who was then living, in trust to 
pay the costs and any sums which might 
be advanced for the purposes of the trust, 
then to pay an annuity to the assignee, 
and aiterwards to pay his debts. No cred- 
itor was party to the deed. ‘The trustees 
made some payments in advance. On 
the death of the lunatic, the trustees of 
the deed filed a bill against the adminis- 
trator and the assignor for payment of the 
assignor’s share, alleging that the assignor 
was desirous it should be paid to them. 
And it was held by Lord Langdale, M. R. 
that a general demurrer by the administra- 
tor could not be supported on these allega- 
tions. Semble, that there was sufficient 
consideration forthe deed. ‘* The money,” 
said his lordship, “is payable to Sir Fran- 
cis Blake, (the assignee) or those claim- 
ing under him ; the plaintiff alleges, and 
it is admitted by the demurrer, that Sir 
Francis Blake is desirous that payment 
should be made to the plaintiffs ; and it is 
alleged and admitted by this record that 
the deed was executed by Sir F. Blake, 
and that monies have been expended by 
the trustees on the faith of it. I am in- 
duced to think there is a sufficient consid- 
eration, but Sir F. Blake being admitted 
to be desirous that the money should be 
paid to the plaintiff, | think the demurrer 
must be over-ruled. 
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Miscellaneous. 


The father of Sergeant D was 3 
shoemaker, and the sergeant, when a 
young man, had worked at his father’s 
business. In the course of an argument 
in a case, the sargeant having been inter- 
rupted repeatedly, called upon the court to 
interpose its authority. ‘ My learned friend,’ 
said the sergeant, ‘has completely cut the 
thread of my discourse.’ * Wax yuor end, 
my friend,’ replied his opponent. 




















A celebrated counsellor was applied to 
by a member of the House of Commons, 
to know what course he should adopt to- 
wards a party who had threatened to pull 
his nose ; the witty counsellor advised his 
client to soap it. 








